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1. Overview
	
From an accounting perspective, hiring an independent contractor is cheaper than employing someone 
full time. In addition to the obvious expenses of salaries, bonuses, and other compensation, employees 
can cost a company in more subtle ways, requiring further outlays for benefits, payroll taxes, insurance 
premiums, office space, and equipment. These fixed costs don’t apply to independent contractors: 
companies can use such individuals for specific tasks as the business requires, and avoid the legal 
minefields of hiring and firing staff according to the ebb and flow of the market. Organizations can 
choose experts to perform the necessary work at the time it’s needed, and can avoid the cost and hassle 
of providing additional education or training to current employees.

There are risks, of course, for a business using independent contractors, the most dangerous of which 
is that those individuals will be reclassified as employees. If this happens, the company that used those 
contractors will be required to reimburse the IRS or state tax authority for delinquent employment taxes, 
interest, and penalties. Although a business cannot insulate itself absolutely from reclassifications or 
contract audits, providing a potential worker with an independent contractor application is a good start. 

The enclosed document can provide a good starting point for your contracting arrangement. You and 
the contractor must continue to discuss the terms of your agreement, settling questions about work 
parameters, payment, and responsibilities. Once you have settled on contract terms and have signed an 
agreement, each party can focus on its area of expertise: you on the development of your business and 
the contractor on the tasks assigned. 

2. Dos & Don’ts Checklist

	 An independent contractor should never fill out an employee application. Each applicant should 
be provided with a copy of the enclosed document, which indicates that it is for independent 
contractor use only. A completed employee application may be used as later evidence that an 
independent contractor was, in fact, an employee of the organization for which it worked.

	 The IRS has developed a “category” test to determine whether an individual is an employee or an 
independent contractor. Essentially, the test explores the employer/worker relationship in three areas: 

o	 Behavioral control (e.g., the amount of control the employer has over the individual in terms of 
where, how, and when the job is done)

o	 Financial control (e.g., the amount of control the employer has over the worker’s pay and 
expenses)

o	 Relationship type (as demonstrated by written agreements, employee benefits, and ongoing 
nature of interaction)

	 Written documents like the enclosed independent contractor application can help a company 
confirm the nature of an employer/worker relationship under the third category. 
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	 Many labor laws govern the employer-employee relationship specifically, and are not directly applicable 
to the relationship between a company and its independent contractors. However, it’s still a good idea 
for a business to follow all laws governing discriminatory and inequitable conduct. Treat all candidates 
equally and be consistent in the questions you ask about qualifications for any open position. 

	 Be professional and courteous to prospective contractors. Allow every individual ample time to review 
and complete the application. Anticipate and be ready to answer questions about the document.

	 There are a number of ways to verify the accuracy of the information provided in a contractor 
application: 

o	 If the potential contractor is an individual, and you want to verify that he or she graduated 
from a particular school, ask the applicant to request an official transcript from the school, to 
be sent to your company directly. You may also contact the school directly, but be aware that 
many schools will not release private information without the applicant’s consent. 

o	 If you want to confirm an applicant’s contracting or employment history, you can either hire an 
outside company or call those former colleagues directly. Note, however, that many employers 
have internal policies prohibiting the distribution of any information except work dates and last 
or highest wage. 

	 Review your state’s laws governing independent contractors. In recent years, many states have 
made it more difficult for individuals to qualify as such, imposing absolute requirements about 
the freedom the contractor must have from company control. You may need to include certain 
provisions in your final agreement to make sure your relationship will not be considered that 
between an employer and an employee.

DISCLAIMER

LegalZoom is not a law firm. The information contained in the packet is general legal information and should not be construed as legal 
advice to be applied to any specific factual situation. The use of the materials in this packet does not create or constitute an attorney-client 
relationship between the user of this form and LegalZoom, its employees or any other person associated with LegalZoom. Because the law 
differs in each legal jurisdiction and may be interpreted or applied differently depending on your location or situation, you should not rely 
upon the materials provided in this packet without first consulting an attorney with respect to your specific situation.

The materials in this packet are provided "As-Is," without warranty or condition of any kind whatsoever. LegalZoom does not warrant the 
materials' quality, accuracy, timeliness, completeness, merchantability or fitness for use or purpose. To the maximum extent provided by 
law, LegalZoom, it agents and officers shall not be liable for any damages whatsoever (including compensatory, special, direct, incidental, 
indirect, consequential, punitive or any other damages) arising out of the use or the inability to use the materials provided in this packet.
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Form Sample


